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INTERPRETATIVE NOTE N° 2008-26 
This interpretation does not prejudge any decision by the Court of Justice, which alone is competent to hand down legally binding rulings on the validity and interpretation of acts adopted by the Community institutions.
SECTOR:
Fruit and vegetables
SUBJECT: 
Transitional measures 
PROVISIONS CONCERNED: 
Article 203a Council Regulation (EC) No 1234/2007

Article 152 of Commission Regulation (EC) N° 1580/2007
TEXT OF THE INTERPRETATION : 
Q1 Which articles of the new Commission Regulation are applicable to old operational programmes and which are not?

In principle Council Regulation (EC) No 1234/2007 and Commission Regulation (EC) No 1580/2007 apply to all OPs. However, account needs to be taken of:

-
Article 203a(3)(a) of Regulation (EC) No 1234/2007 which states: " At the request of a producer organisation, an operational programme approved under Regulation (EC) No 2200/96 before the date of application of this Regulation …may continue to run until its end", and

- 
Article 152(2), 2nd subparagraph of Commission Regulation (EC) No 1580/2007 which states: "Operational programmes to which benefit from point (a) of Article 55(3) of Regulation (EC) No 1182/2007 [now Article 203a(3)(a) of Regulation (EC) No 1234/2007] may continue to run until their end provided they comply with the rules applicable prior to the date of application of this Regulation."

In practice, the provisions of Title III, Chapter II of Commission Regulation (EC) No 1580/2007 (Article 52-73) apply subject to the following:

-
whilst Articles 52-53  apply, the aid payable under the OP is limited to that foreseen in the OP as approved, even if the VMP might otherwise be higher under Article 52-53 than before,

-
Article 57-58 apply for MS and not directly to POs,

-
Article 59 applies but MS should respect legitimate expectations as regards "old" OPs,

-
Article 60 applies but again by making use of paragraph 2, MS should respect legitimate expectations as regards "old" OPs,

-
Article 61 does not apply (and nor do paragraphs 1, 3 and 5 of Article 103c of Council Regulation (EC) No 1234/2007) in so far as the existing OPs do not respect these provisions. Instead Article 8 of Commission Regulation (EC) No 1433/2003 and Article 15(4) of Council Regulation (EC) No 2200/96 apply.

-
Article 62 has no relevance to an already approved OP,

-
to the extend that Article 63 is relevant to an already approved OP, it would not apply but instead Article 10 of Commission Regulation (EC) No 1433/2003 would apply.

-
Article 64-5 has no relevance to an already approved OP,

-
Article 66 has no relevance to an already approved OP to which Article 203a(3)(a) of Regulation (EC) No 1234/2007 applies. It would apply if the OP is modified under Article 203a(3)(b) of Regulation (EC) No 1234/2007.

-
Article 67 does not apply to an already approved OP to which Article 203a(3)(a) of Regulation (EC) No 1234/2007 applies: Article 15(3) of Commission Regulation (EC) No 1433/2003 applies - see the reply given to Q1 in INTERPRETATIVE NOTE N° 2008-01. It would apply if the OP is modified under Article 203a(3)(b) of Regulation (EC) No 1234/2007.

The provisions of Title III, Chapter III of Commission Regulation (EC) No 1580/2007 have no relevance to an already approved OP under the old system.

The provisions of Title III, Chapter V of Commission Regulation (EC) No 1580/2007 apply subject to the following:

-
the reporting requirements under Articles 98-9 and 126-8 only relate to the aspects which are actually relevant to the old OPs,

-
the sanctions regime in Section 3 applies subject to Article 152(8) of Commission Regulation (EC) No 1580/2007 as added by Regulation (EC) No 590/2008 which states: "where, in respect of an application for aid submitted for operational programmes implemented in 2007 or before, and in relation to acts or omissions which occurred in that period, a sanction would apply under Section 3 of Chapter V of Title III but a less severe sanction or no sanction would have applied under the legislation in force at the time, then that less severe sanction, or as the case may be, no sanction, shall apply."

Q2 Member States are obliged to adapt their IT systems so that they are in line with the new regime. What is the deadline to do so?

Community law does not regulate such matter which fall to MS. MS have to be able to apply Community law effectively and ensure that all necessary checks may be carried out. It is up to MS to ensure that their IT systems allow them to do so.

Q3: A PO decides to modify its OP for 2008 according to Article 67 of Commission Regulation (EC) No 1580/2007 in order to take into account the additional NFA funds. Could Article 67(3) of Commission Regulation (EC) No 1580/2007 ("minor changes") be applied for the actions financed by NFA even if the OP was accepted in 2007 and was not modified under the new rules and so could this OP allowed to run until its end under Article 203a(3)(a) of Council Regulation (EC) No 1234/2007? Or, on the contrary, it should go under Article 203a(3)(b) of Council Regulation (EC) No 1234/2007 and be modified to meet the requirements of the new regime?

If an OP approved under the previous legislation is modified in order to include the new percentages of NFA established in Article 103e of Council Regulation (EC) No 1234/2007, it would need to be modified to meet the requirements of the new Regulation, falling under point (b) of Article 203a(3) of Council Regulation (EC) No 1234/2007, unless this amendment were already possible under Article 15(3) first subparagraph of Commission Regulation (EC) No 1433/2003 (that is without prior approval of the National Administration). MS are not allowed to fix additional criteria to allow amendments of existing OPs.

Q4 What are the percentages applicable to withdrawals undertaken in 2007 (e.g. where the marketing year for citrus fruit ends on 30 September 2008)

This question concerns only the products for which the old rules envisaged marketing year different from the calendar year, i.e. apples and pears - from 1 August to 31 July and citrus - from 1 October to 30 September. 

Regarding the 3-year average marketed quantity used as basis for the calculation of the quantitative limit - to comply with the old rules (Commission Regulation (EC) No 103/2004), the quantity marketed during the entire 2007/08 should be taken into account. Member States can pay earlier, but will have to check later in 2008 if the withdrawals were indeed below the limit.

Regarding the quantitative limit for the part of 2007/08 falling in 2007, POs may use the limit for the entire year (5% for citrus fruit and 8.5% for apples and pears + 3% margin of overrun – see Article 23(3) and (5) of Council Regulation (EC) No 2200/96) to cover the months falling in 2007 (5 months for apples and pears and 3 months for citrus fruit) since Article 151 of Commission Regulation (EC) No 1580/2007 simply applies Regulation (EC) No 103/2004 without modification.
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