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Annex VIII, point 1, third indent of Commission Regulation (EC) No 1580/2007
TEXT OF THE INTERPRETATION : 
Q1 What changes concerning the environmental management of packaging have been introduced by the "new" regime (i.e. under Council Regulation (EC) No 1234/2007) as compared with the "old" regime (i.e. under Council Regulation (EC) No 2200/96)?

Under the "old" regime the costs generated by the environmental management of packaging (EMP) are included among the specific costs eligible for Community support for operational programmes
. To be eligible, EMP had to be properly justified and comply with the criteria of Annex II to Directive 94/62/EC
 on packaging and packaging waste.

Similar provisions
 apply under the "new" regime. However, there are two important differences:

(1) Like any other environmental action, EMP commitments must respect the requirements for agri-environmental payments
. In order to be eligible for Community support, EMP must not only be properly justified and comply with the criteria set out in Annex II to Directive 94/62/EC but also entail actions going beyond the relevant mandatory requirements established by national legislation.

(2) Support can only cover additional costs and resulting from the action
. Additional costs are costs borne by a Producer Organisation (PO) or its members, over and above costs deriving from compliance with the relevant mandatory requirements established by national legislation.

Among the potentially relevant mandatory requirements are those established by national/regional legislation transposing Directive 94/62/EC. Key, relevant, provisions of that Directive are:

-
Member States must ensure that packaging may be placed on the market only if it complies with all the essential requirements defined by the Directive, including Annex II thereof (see Article 9(1) of the Directive).

-
Member States must take the necessary measures to attain well-defined minimum targets in relation to recycling of packaging waste, with specific minimum recycling targets for different materials (including for cardboard, plastic and wooden packaging) (see Article 6(1) of the Directive).

-
Member States must take the necessary measures to ensure that systems are set up to provide for the return and/or collection of used packaging and/or packaging waste, and the reuse or recovery of the packaging and/or packaging waste collected (see Article 7 of the Directive).

A direct consequence of these provisions is that packaging purchasable on the market must comply with compulsory basic requirements.

In addition, the national/regional legislation transposing Directive 94/62/EC may set out other relevant mandatory requirements, such as:

· specific minimum targets for recycling of packaging waste;

· systems providing for the return and/or collection of used packaging and/or packaging waste;

· systems providing for the reuse or recovery of the packaging and/or packaging waste collected. 
Member States must take into account the mandatory requirements established by their national/regional legislation in application of Directive 94/62/EC when defining both eligibility criteria and eligible costs for EMP actions. Actions that simply entail observance of national mandatory requirements are not eligible for Community support. The only eligible costs are additional costs borne by Producer Organisations (or their members), determined by deducting costs associated with the respect of legal requirements.

Q2  What kind of EMP actions are eligible for support?

Three general areas can be identified where actions could be eligible for support if they go beyond compulsory requirements:

1. Use of packaging that, due to its physical properties and characteristics (going beyond legal requirements), results in net environmental benefits;

2. Recycling of (one-way or reusable; sales or transport) packaging;

3. Re-use of reusable packaging.

It is not possible to indicate at Community level specific EMP options that would fit every situation. In practice, different possibilities for action might be more or less relevant, workable and effective, depending on specific national/regional conditions.

The specific types of commitment that are eligible for support must therefore be defined by each Member State, if deemed appropriate, in the National Framework for environmental actions. As for other types of environmental action, in their National Framework Member States must also indicate  the justification of each action selected, based on the expected environmental impact in relation to environmental needs and priorities
.

With a view to delivering significant environmental services to society, it could be appropriate that Member States take the following into account when identifying EMP options to include in their National Framework for environmental actions:

· Baseline. It is essential to define the exact baseline, i.e. the set of relevant mandatory requirements established by national/regional legislation beyond which EMP commitments must go and, in particular, the mandatory requirements resulting from the transposition of Directive 94/62/EC.

· Importance of different types of packaging. Different type of packaging (e.g. sales packaging vs. transport packaging; one-way vs. reusable packaging; type of material: cardboard, plastic and wood; size/capacity/weight) may be more or less appropriate depending on the type and size of fruit and vegetable produced, which could also differ depending on the season. Current and future market demand for different types of packaging in the national/regional F&V sector should be assessed, in order to identify the types of packaging for which environmental management actions could be relevant.

· Practicability and effectiveness of different management options. It is important to identify the national/regional/local factors that can limit/affect the practicability and/or effectiveness of different options (e.g. for reusable plastic boxes: availability of an appropriate system for supporting reuse, average frequency of rotation
, length of the re-use circuit; for one-way cardboard and wooden crates: the structure, organisation and management of current recycling/recovery activities; absence/presence at local level of recycling installations that can receive the packaging after use).

· Environmental benefits and costs associated with each option identified as potentially practicable and effective. Implementing the options selected must result in a net environmental benefit.

· Additional costs generated and income foregone as a result of the commitment or combination of commitments (beyond the baseline) entailed by each option. No support can be granted if there is no additional cost and/or income foregone to compensate.

According to Annex VIII of Regulation (EC) No 1580/2007, point 1, additional costs are calculated as the difference between the conventional costs and the costs actually incurred. Costs saved as a result of the EMP (i.e. conventional costs no longer incurred) must therefore also be taken into consideration and deducted from the eligible costs.

· Verifiability of commitments. As a general rule, it must be possible to verify that (a) the EMP commitments have been complied with, and that (b) the additional costs and income foregone have been borne by the Producer Organisation or its members.

For certain of these issues, collaboration with national/regional producer organisations and national/regional associations of packaging producers/suppliers could be crucial.

Q3 What are the implications of the change in rules, as set out by the "new" regime, for EMP actions related to the use of specific types of packaging?

Implementation of the provisions of Article 9(1) of Directive 94/62/EC makes it mandatory that packaging purchasable on the market must comply with certain essential requirements. The acquisition and use of boxes/crates that simply comply with those requirements is therefore not eligible for support. In order to be eligible, the packaging must have physical properties and/or characteristics that go beyond the mandatory requirements set out by the national/regional legislation implementing Directive 94/62/EC. Moreover, the action must be expected to result in net environmental benefits, with additional costs borne by the Producer Organisation or its members.

Examples of commitments in this area could be:

(1) the use of packaging made from biodegradable plastic materials.

(2) the use of packaging made from certified wood.

In the latter case, it might be appropriate to limit eligibility for support to the additional costs (if any) related to the acquisition of packaging made from wood that is subject to a certification scheme recognised by the Member State and which complies with precise criteria, including the following:

the scheme involves binding specifications concerning the forestry management methods and the production methods of the final product which go significantly beyond normal commercial standards as regards environmental protection;

the respect of those specifications is subject to independent inspection;

the scheme is open to all forestry producers;

the scheme is transparent and assures complete traceability of the products;

the scheme responds to current and foreseeable market opportunities.

Schemes would not be eligible for support if their sole purpose is to provide a higher level of control for the respect of obligatory standards under Community or national law. 

Additional costs have to be determined by comparison with the purchase price of equivalent packaging of the same material that simply complies with mandatory legal requirements.

It should be recalled that the level of additional costs also depends on the level of the baseline: account should be taken of any obligatory requirements that a Member State has established, in implementing Directive 94/62/EC, related to the physical properties and/or characteristics of packaging used in the fruit and vegetable sector.

In practice, support can either be based on real costs (as documented by invoices) or take the form of a standard flat rate that is fixed ex-ante (e.g. share of the purchase/renting price of the packaging). In the first case, Producer Organisations (POs) are required to provide evidence (e.g. through invoices) of the level of additional costs borne. In the second case, it is the Member State that must provide evidence that it has fixed the standard flat rate correctly and the PO that must demonstrate that the flat rate has been correctly applied.

Q4 What are the implications of the change in rules, as set out by the "new" regime, for EMP actions related to the recycling of packaging after use?

As in the past, actions related to the recycling of packaging after use will normally concern one-way transport crates/boxes (e.g. cardboard or wooden crates/boxes). Eligibility of support is now limited, however, to the volume of recycled packaging that exceeds the relevant national obligatory recycling target or, where appropriate, the sectoral obligatory recycling target, as set out by the national legislation in application of Directive 94/62/EC.

Only additional costs linked to the process of recycling packaging after use and borne by the Producer Organisation (or its members) are eligible. In general, these costs relate only to the activities which precede the real recycling activity (i.e. the activity that leads to the production of new raw material, in the form of wooden chips or recycled paper, suitable for the manufacture of new wooden or paper/cardboard products), as a PO normally does not take charge of this last phase of the recycling process. Eligible activities could include the collection of packaging after use, sorting, preliminary processing where appropriate (e.g. wood grinding plus separation of metallic elements) and transport to the recycling installation.

Additional costs are to be determined in comparison with the costs resulting from the "normal" management of packaging waste. The term "normal" refers here to packaging waste management activities that simply comply with legal obligations. In this respect, it should be recalled that the level of additional costs also depends on the level of the baseline. Due account should be taken of any mandatory requirements that a Member State could have established in relation to the collection and sorting of packaging after use, in implementation of Directive 94/62/EC.

When determining eligible costs it should be borne in mind that certain environmental management options could entail cost savings and/or income opportunities. For example, the supply of cardboard waste to a recycling installation could be a source of income, which should be deducted from the eligible additional costs.

In practice, support can either be based on the real costs borne by the Producer Organisation (as documented by invoices) or take the form of a standard flat rate fixed ex-ante, which could be calculated as a share of the purchase price of the packaging. Unlike the "old" regime, the support in both cases is intended to compensate only additional costs associated with the volume that exceeds obligatory recycling targets. 

Where a standard flat rate is fixed, POs (or their members) are considered to have borne the relevant costs, either because the retailer has charged them or because they have paid the crate/box supplier when purchasing the packaging. Unlike the "real costs" approach, there is no need for POs to justify their expenditure or to present documents certifying the costs actually incurred.

The fixing of the flat rate by the Member State remains a critical issue, however. In this respect, the general guiding principle is always the same: when establishing standard flat rates, the Member State can only take into consideration those costs which are borne by the POs (or their members). The application of this principle to the recycling of packaging means that it is not possible to take into consideration costs that are borne by third parties, such as the distribution sector, unless there is proof (e.g. invoices) that these costs have been charged to the PO.

As national/regional conditions vary greatly (e.g. specific mandatory requirements applicable; types of packaging used; particular local conditions in terms of structure, organisation and management of the packaging recycling process) it seems appropriate that standard flat rates should be fixed on the basis of a study aimed at determining the average additional costs borne by Producer Organisations and the average purchase prices of packaging. Moreover, it seems desirable that the standard flat rates should be reviewed at least every 5 years, based on a new study that would aim to determine the level of additional costs associated with the environmentally-friendly recycling of packaging after use and borne by Producer Organisations, and trends in average packaging purchase prices.

A specific option for fixing the standard flat rates. 

For each packaging material (i.e. cardboard, wood) the share of the purchase price is adjusted to take account of how far the actual national recycling rate exceeds the relevant national obligatory recycling target or, where appropriate, the sectoral obligatory recycling target, as set out by the national legislation in application of Directive 94/62/EC (see example in Textbox 1).

	
Textbox 1
Example of calculation

                                 additional recycling costs  
Standard flat rate =  _______________________________  x R
                                 packaging purchase price

where:

ORT = Obligatory Recycling Target

ARR = Actual Recycling Rate (last year for which statistics are available )

R = [(ARR-ORT)/ ARR], if ARR > ORT,

R = 0, if ARR <= ORT.

Examples:

ORT = 60% and ARR = 72%, then R = [(72-60) / 72)] = 17%;

ORT = 60% and ARR = 52%, then R = 0. 


The rationale of this approach is that POs are assumed to be able to maintain, on average, the same recycling performance as the general packaging recycling performance in the reference year (the last year for which official statistics are available) e.g. 72 % of the crates/boxes used are recycled, and to bear the additional costs associated. The additional costs concern only the crates/boxes recycled (e.g. 72%) and not 100% of the boxes used. Support is only provided for the share of crates/boxes that exceed the obligatory target (i.e. 12% = 72% - 60%). The compensation would only concern 17 % [R = (72 - 60)/ 72 = 12 / 72 = 17 %] of the total additional costs or, which is equivalent, only 17 % of the additional costs of recycling each packaging.

A big advantage of this approach is that it could allow the control requirements to be simplified significantly.  POs would no longer need to document (with invoices) the additional costs incurred. The fixing of the standard flat rates would be based on official Member State data on packaging recycling performance provided to the Commission in application of Dir. 94/62/EC. Member State controls on aid claims for operational programmes could be limited to the correct application of the standard flat rate determined., Besides the audit of controls on POs' aid claims, checks carried out by the Commission services (in the framework of the clearance of accounts) would mainly focus on the accuracy of the calculation of the standard flat rate applied.

Q5 What are the implications of the change in rules, as set out by the "new" regime, for EMP actions related to reuse of reusable packaging?

In recent years "Pool Systems" of reusable plastic packaging have been developed . In most cases, these are managed at international level by multinational companies (e.g. Euro Pool System, IFCO Systems, CHEP). "Pool Systems" allow packaging to be shared by several clients/users. The company managing the "Pool System" normally takes charge of the different phases of delivering the packaging to the packer, recovering the packaging after use, preparing the packaging for re-use (transport, sorting, cleaning) and further delivery to the clients. Each company normally has its own packaging models. In general, the main clients are large distribution chains that require fruit and vegetable products to be delivered in specific packaging models.

As in the past, eligibility for support for the reuse of packaging is limited to certain costs resulting from the environmental management of reusable transport packaging (e.g. plastic crates/boxes) that are borne by the Producer Organisation (or its members). In practice, these costs normally relate to activities of packaging collection, sorting, cleaning and transport, which precede a further reuse cycle. These costs are normally charged to the POs (or their members) in the form of a share of the rental price, when the packaging is rented from a "Pool System".

When determining the eligible costs, account should be taken of:

any relevant mandatory requirements established by national legislation and, in particular, any obligations set out by national law in implementation of Directive 94/62/EC related to systems providing for the return and/or collection of used packaging and systems providing for the reuse of the packaging. The costs associated with the respect of legal obligations are not eligible for support.
Any cost savings and/or income opportunities associated with certain environmental management options. For example, foldable plastic boxes are normally more expensive than non-foldable plastic boxes but the use of the former can also contribute to reducing transport costs. Cost savings and income opportunities are items that must be deducted from the eligible costs.

As with any other environmental actions, actions related to packaging reuse needs to be properly justified. In this respect, it seems useful to recall here certain key issues that can affect the environmental benefits and costs of reuse:

· The length of the reuse circuit

The longer the circuit, the higher the greenhouse gas emissions: transport distances are therefore a key factor. The length of the circuit is the sum of:

a) the distance that filled crates/boxes are transported from the PO to the market (e.g. distribution centre, hypermarket);

b) the distance that the empty crates/boxes travel from the market to the "Pool System" collection point, where they are normally washed, checked and sorted. Usually, damaged crates/boxes leave the "Pool System" at this point and are transported to recycling/disposal sites. This distance must be added to the total return transport distance;

c) the distance that the washed, empty, crates/boxes travel from the collection point to the "Pool System" delivery point. In certain cases, the "Pool System" collection and delivery points are in the same location; and

d) the distance for transporting the empty crates/boxes from the delivery points of the "Pool System" to the PO.

The environmental benefits and costs associated with reuse can vary greatly, depending on the length of all these  transportation distances.

· The weight and characteristics of the crates/boxes

The heavier the reusable crate/box, the higher the fuel consumption and, consequently, the higher the greenhouse gas emissions. On the other hand, the use of foldable, reusable crates/boxes allows the number of journeys to be reduced, compared with non-foldable crates/boxes, so resulting in a lower consumption of fuel and, possibly, less greenhouse gas emissions.

· The average number of rotations ("rotation" here means the withdrawal and reuse of a box/crate by the PO). The environmental costs linked to the production of each reusable plastic crate/box (e.g. emissions; use of energy and non-renewable resources) spread over the number of rotations.

As in other areas, support for the reuse of reusable packaging can either be based on real costs (as documented by invoices) or take the form of a standard flat rate fixed ex-ante (e.g. share of the rental cost of the packaging).

If standard flat rates corresponding to a share of the packaging rental price are to be applied, there is no need for the PO to present documents certifying the costs actually incurred with its aid claim. (See also explanations provided for preceding Questions). 

In view of the great variety of national/regional conditions (e.g. specific mandatory requirements applicable; types of packaging used; particular local conditions in terms of structure, organisation and management of the packaging reuse process), it seems appropriate that standard flat rates should be fixed on the basis of a specific study aimed at determining the average additional costs associated with the different operations (i.e. collecting the packaging after use, transport, sorting, cleaning and delivering the packaging for reuse) an environmentally-friendly reuse of packaging entails and the average rental prices of packaging. The standard flat rates should be reviewed at least every 5 years and adjusted on the basis of a new study.

Q6 Should Member States fix a limit to support for actions related to the environmental management of packaging?

Article 57(5) of Commission Regulation (EC) No 1580/2007 reads as follows:

"5. Member States shall set out in the national strategy maximum percentages of the fund which may be spent on any individual measure and/or type of action and/or expenditure in order to ensure an appropriate balance between different measures."

In line with this provision, in their National Strategies for sustainable operational programmes, Member States should fix a limit as a maximum percentage of the whole operational fund which may be spent for supporting actions related to the environmental management of packaging.

Under the "old" regime, some Member States set a limit to the share of total expenditure under an operational programme that could be devoted to this type of action. For instance, in Belgium and Germany a limit of 20% of the whole operational fund was applicable.

The experience of these Member States suggests that an appropriate limit could be 20%. This limit could be exceeded, taking account of specific national/regional circumstances, to be duly justified in the National Strategy for sustainable operational programmes.
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� 	See point 2(c) of Annex I to Commission Regulation (EC) No 1433/2003 (OJ L203, 12.08.2003, p. 25).


� 	Directive 94/62/EC of the European Parliament and of the Council on packaging and packaging waste (OJ L 365, 31.12.1994, p. 10).


� 	See point 1, third indent, of Annex VIII to Commission Regulation (EC) No 1580/2007 (OJ L350, 31.12.2007, p.1).


� 	See Article 103c(3), second subparagraph, of Council Regulation (EC) No 1234/2007. The requirements for agri-environmental payments, as set out in the first subparagraph of Article 39(3) of Council Regulation (EC) No 1698/2005, include: (a) the applicable cross-compliance standards, (b) minimum requirements for fertiliser and plant protection product use and (c) other relevant mandatory requirements established by national legislation.


� 	See Article 103c(3), fourth subparagraph, of Council Regulation (EC) No 1234/2007.


� 	See Article 58(2b) of Commission Regulation 1580/2007 (OJ L350, 31.12.2007, p. 1).


� 	A rotation entails an effective withdrawal and reuse of the boxes by the user.
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