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Comments received from delegations


Further to the meeting of the Working Party on Horizontal Agricultural Questions (Simplification of the CAP) on 11 and 12 April 2007, delegations will find attached the comments received from the French delegation.
______________

ANNEX

COMMENTS FROM THE FRENCH DELEGATION

NOTE to the Presidency and to the General Secretariat of the Council

on the draft Regulation on the single CMO (Articles 135 to 137)
With a view to discussions within the Working Party and subsequently in the Special Committee on Agriculture, the French delegation would like to draw the Presidency's and the Council General Secretariat's attention to the issue of additional import duties, which are the subject of Articles 135 to 137 of the draft Regulation on the single CMO.  The French delegation would like you to be aware of its difficulties, in order to determine whether the text might be improved to resolve them.
Reminder of the situation
In Article 135 of the draft Regulation establishing a single CMO, the Commission proposes wording to implement the additional import duty provided for in Article 5 of the Uruguay Round Agreement on Agriculture.
The French delegation challenges that wording and has proposed an alternative which directly reproduces the terms of Article 5 of the Uruguay Round Agreement on Agriculture (URAA).

This solution has been rejected by the Commission, which argues as follows:

· In its Decision of 22 December 1994, the Council decided that the agreement was not susceptible of being invoked directly; reproducing the terms of the agreement would in the Commission's view contravene that Decision;
· The Council had already decided on several occasions that the application of additional duties ought not to be automatic; whereas the wording proposed by France would trigger the application of the clause automatically.
Finally, the Commission has pointed out that its wording merely reproduces the text used in the many CMOs reformed since 1994.

The French delegation has pointed out at meetings that:
· its wording is a strict transposition of the terms of the URAA, with horizontal scope.  The delegation felt that when a horizontal provision was established in the context of the single CMO, it would be appropriate for that provision to relate to the terms of the URAA and not to the wording used in sectoral legislation (the sectoral CMOs);
· any deterioration in the way in which that clause is triggered would be a unilateral renunciation by the EU of provisions negotiated in its favour, which would jeopardise the overall balance of the agreement concluded;

· if the Council still felt that the principle of non-automatic triggering of the measure imposing additional duties was appropriate, it could take a form different from that proposed by the Commission.

The Presidency has asked the Council Legal Service to shed light on how to transpose the URAA into Community law, examining the solutions proposed by the Commission and by France.
* *

In this context, the French authorities would like to advance the following arguments.

As regards the position expressed by the Commission, the resources it cites and the wording which it proposes, the French authorities would observe that the Council Decision of 22 December 1994 merely states in a recital that:

(…) by its  nature, the Agreement establishing the World Trade Organization, including the Annexes thereto, is not susceptible to being directly invoked in Community or Member State courts...
The Commission's interpretation of that recital, arguing that it prevents the reproduction of the terms of the URAA in the text on the single CMO, might appear somewhat excessive.  The aim of the recital seems rather to be to prevent cases where a Community applicant sought to take direct advantage of some provision in the Agreement, thus leading the Community or national judge to interpret European Union or national law in the light of WTO law.
However, there is nothing to prevent the reproduction of a provision of the URAA in Community law.  In this case the provision thus reproduced would become an integral part of Community law in force, and as such could be invoked.
The French delegation does nonetheless concede that the importing of terms from another legal system (that of the WTO), which might lead to confusion if incorporated directly into the law of the Union, should be avoided.  It would therefore be possible not to reproduce the wording literally, so long as all the essential elements of the original provisions were found in the proposed provision.
The French authorities would note that some elements which might be regarded as essential are missing from the Commission proposal, such as the method of calculating the duty, or the list of products concerned.  There does not seem to be any room for discretion or interpretation on these points, since both the method and the list of products concerned are fixed to such a precise degree in the URAA.  The transposition of the URAA as in the Commission proposal therefore appears incomplete.
As a subsidiary point, the French authorities consider that knowledge of the existence of protection under this clause is not insignificant to farmers, and may influence them in their choice of what to produce.  The existence of the clause is thus an element which may have to be taken into account in understanding the economics of a sector, and may be a basis for economic choices.  This information should therefore be present in the single CMO.
The French authorities believe that if it were a question of transposing provisions which were to the advantage of other parties to the URAA, the provision would be transposed as completely as possible so as to avoid the risk of a panel.  In their view, there is no reason to transpose a provision with any less care, reducing it to a truncated version, if it is to the advantage of Community producers.

On the second point raised by the Commission, the French authorities would observe that it is not a question of transposing the agreement, but of transposing a practice or interpretation of the agreement.  In fact, the URAA does not contain any provision resembling Article 135(2), which states that:

"Additional import duties shall not be imposed where the imports are unlikely to disturb the Community market, or where the effects would be disproportionate to the intended objective."
According to the Commission, this provision reflects the Council's intention that the clause should not be triggered automatically.

The French authorities would like to know whether the Council has taken an explicit decision asking that additional duties should not be triggered automatically.  If not, then the French authorities consider that there is no reason for Article 135(2) to exist.  If it has done so, the correct reproduction of that decision in Article 135(2) needs to be checked.
The French delegation can find no trace of any explicit decision by the Council to the effect that the triggering of the special safeguard clause should not be automatic.

The Commission claims that provisions similar to Article 135(2) exist in several recently reformed CMOs, although such a provision is not general and some CMOs do not have it.

The fact that on several occasions, when considering the reform of sectoral CMOs, the Council has adopted Regulations containing this provision, cannot be regarded as proof that the Council has taken a decision of principle, or that it has renounced any further development in this area.  Also, there is no reason why the fact that this provision is common to several CMOs should lend it such legitimacy that its reform becomes impossible.  In many places the Commission is proposing to amend provisions, despite the fact that they are common to several CMOs, in the context of the single CMO.
When a single CMO is established, the origin of this provision, which is not necessary for the establishment of the special safeguard clause, must therefore be questioned.

If there really has been some decision, at a general level, to prevent the clause's being triggered automatically, the French authorities question its transcription into the body of the Regulation.

They consider that an appropriate recital would certainly have sufficed to reflect the fact that automatic triggering was not intended.
They consider that non-automatic triggering could have been achieved in many ways other than that proposed by the Commission.  The Commission may be obliged to table a text which authorises additional duties, which may be adopted only by the Council or after passing through some other body (committee).  In this case automatic triggering would be prevented by the possibility, for those bodies, of rejecting the Commission text.
The French authorities consider that the route taken by the Commission in its proposal has introduced elements which distort the special safeguard clause and consequently to some extent jeopardise the balance of the agreement previously submitted to the Council for adoption.

In fact, the wording of Article 135(2) shows some confusion with other exceptional customs protection provisions (GATT general safeguard provision, antidumping).  Because of that ambiguous wording, it was, for example, felt during the massive inflow of apple imports in 2004 and 2005 that a study ought to be carried out before the clause was triggered, which eventually prevented it from being triggered.

The difficulties which the European Union has had in applying this clause since 1994, even in cases where it evidently ought to apply, may be considered as a significant indication that the transposition of Article 5 into Community law has been faulty.  A contrario, Poland, another WTO member which was able to apply the special safeguard clause, managed to do so until its entry into the European Union.
The special safeguard clause was specifically negotiated separately from the other clauses to facilitate its implementation by making it very automatic in nature.  This was a specific feature of the agricultural agreement.  By improperly bringing the conditions for triggering the special safeguard clause closer to other customs protection provisions, the Commission has distorted the special safeguard clause by depriving it of any effectiveness.
The French authorities therefore feel that it is possible to transpose the URAA more faithfully than the Commission has done.  They therefore propose the following wording:
Proposed wording for the Articles concerned:
"Article 135: Additional import duties
1.
An additional import duty, calculated as laid down in Annex [XY; the Annex to reproduce the calculation method laid down in Article 5 of the Uruguay Round Agreement on Agriculture] shall apply to imports, at the rates of duty laid down in Articles 129 to 134, of the tariff lines for the cereals, rice, sugar, beef and veal, milk and milk products, pigmeat, sheepmeat and goatmeat, eggs, poultry and bananas sectors, as set out in Annex [XXX], in order to prevent or counteract adverse effects on the Community market which may be caused by those imports, if:
(a)
the imports are effected at a price below the level of which the Community has notified the WTO ("the trigger price"), or
(b)
the volume of imports in any year exceeds a certain level ("the trigger volume"), calculated as laid down in Annex [XXX, taken from the WTO].

The trigger volume shall be based on market access opportunities defined, where applicable, as imports as a percentage of the corresponding domestic consumption during the three previous years.
2.
For the purposes of paragraph 1(a), import prices shall be determined on the basis of the cif import prices of the consignment under consideration.  Cif import prices shall be checked against the representative prices for the product on the world market or on the Community import market for that product."
It would seem that Article 137 should also be modified.  Firstly, in it the Commission introduces the possibility for itself of adding further criteria to be considered before the triggering of additional duties under Article 135.  Such criteria are not provided for in the URAA and their introduction might limit the effectiveness of the special safeguard clause and, moreover, would make the issue of whether it would be appropriate to trigger the clause entirely a matter for the Commission's discretion.
Secondly, it would seem useful to lay down a procedure for the triggering of the clause.  The possibility of referral to the Council would also allow the triggering of the clause to be rendered non-automatic.

The former Article 135(2) proposed by the Commission could perhaps be reproduced in a recital.

Proposed wording for Article 137

"Implementing rules

(a)
on its own initiative or at the request of a Member State, the Commission shall adopt the measures necessary for the application of Article 135.  If the Commission receives a request from a Member State, it must take a decision within [fifteen days] of receiving that request.  The Commission shall notify the Member States of the measures on which it has decided, which may be referred to the Council by any Member State within [three days] of that notification.  The Council shall act by qualified majority.
(b)
the Commission shall also adopt the detailed rules for the application of this Section, in particular as regards Article 130:

[…]"
To sum up, as regards the reproduction of the special safeguard clause mechanism provided for in Article 5 of the URAA in the Commission proposal for a Regulation on the single CMO, the French authorities invite the Presidency and the General Secretariat of the Council to consider that:

(1)
the reproduction of the mechanism provided for in Article 5 of the URAA is incomplete, which may limit its effectiveness as essential elements are missing;

(2)
some new constraints have been added to the triggering of the special safeguard clause, which are alien to the original agreement and which restrict the possibility of imposing additional duties;
(3)
that restriction has not in practice proven to be proportionate, and it therefore distorts the special safeguard clause which becomes as difficult to use as the other special clauses concerning other sectors;

(4)
it is not possible, on the sole ground that the Council has not always expressed a view on this question in all the recent CMO reforms, to consider that it should not be invoked;

(5)
the creation of a single CMO, which refers explicitly to the "better legislation" exercise, is intended to improve existing legislation, and one might therefore wonder why the incomplete or ineffective provisions existing in some current texts should be reproduced;
(6)
the special safeguard clause could be transposed into Community law, and a provision put in place to ensure that that clause is not triggered strictly automatically, not as done in the Commission proposal but in a way which is more faithful to the URAA, for example by following the French proposal.
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