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- Presidency Compromise (Articles 168-198)


Delegations will find attached Articles 168-198 of the Presidency Compromise (Annex).

This document has been prepared by the Presidency in consultation with the Commission services with a view to accommodating delegations' concerns raised in the Working Party during the first examination of the Commission proposal.  The amendments to the Commission proposal are in bold and strikethrough.

This document will be discussed at the next meeting of the Working Party on 11-12 April 2007.
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ANNEX
PART IV
COMPETITION RULES

Chapter I
Rules applying to undertakings

Article 168
Application of Articles 81 to 86 of the Treaty

Save as otherwise provided for in this Regulation, Articles 81 to 86 of the Treaty and implementation provisions thereof shall, subject to Article 169 of this Regulation, apply to all agreements, decisions and practices referred to in Articles 81(1) and 82 of the Treaty which relate to the production of or trade in the products referred to in Article 1 of this Regulation.
Article 169
Exceptions

1.
Article 81(1) of the Treaty shall not apply to the agreements, decisions and practices referred to in Article 168 of this Regulation which are an integral part of a national market organisation or are necessary for the attainment of the objectives set out in Article 33 of the Treaty

In particular, Article 81(1) of the Treaty shall not apply to agreements, decisions and practices of farmers, farmers' associations, or associations of such associations belonging to a single Member State which concern the production or sale of agricultural products or the use of joint facilities for the storage, treatment or processing of agricultural products, and under which there is no obligation to charge identical prices, unless the Commission finds that competition is thereby excluded or that the objectives of Article 33 of the Treaty are jeopardised.

2.
After consulting the Member States and hearing the undertakings or associations of undertakings concerned and any other natural or legal person that it considers appropriate, the Commission shall have sole power, subject to review by the Court of Justice, to determine, by decision which shall be published, which agreements, decisions and practices fulfil the conditions specified in paragraph 1.

The Commission shall undertake such determination either on its own initiative or at the request of a competent authority of a Member State or of an interested undertaking or association of undertakings.

3.
The publication of the decision referred to in the first subparagraph of paragraph 2 shall state the names of the parties and the main content of the decision. It shall have regard to the legitimate interest of undertakings in the protection of their business secrets.

Article 170
Agreements and concerted practices in the tobacco sector
1.
Article 81(1) of the Treaty shall not apply to the agreements and concerted practices of recogniszed interbranch organisations in the tobacco sector, intended to implement the measures aims referred to in Article 117118(c) of this Regulation provided that:

(a)
the agreements and concerted practices have been notified to the Commission;

(b)
the Commission, acting within three months of receipt of all the details required, has not found that those agreements or concerted practices are incompatible with Community competition rules.

The agreements and concerted practices may not be implemented during that three-month period.
2.
Agreements and concerted practices shall be declared contrary to Community competition rules in the following cases: 

(a)
they may lead to the partitioning of markets in any form within the Community;

(b)
they may affect the sound operation of the market organisation;

(c)
they may create distortions of competition which are not essential in achieving the objectives of the common agricultural policy pursued by the interbranch organisation measure;

(d)
they entail the fixing of prices or quotas, without prejudice to measures taken by interbranch organisations in the application of specific provisions of Community rules;

(e)
they may create discrimination or eliminate competition in respect of a substantial proportion of the products in question.

3.
If, following expiry of the three-month period referred to in point (b) of paragraph 1, the Commission finds that the conditions for applying this Chapter have not been met, it shall, without the asssitance of the committee referred to in Article 188(2), take a decision declaring that Article 81(1) of the Treaty applies to the agreement or concerted practice in question.
That decision shall not apply earlier than the date of notification to the interbranch organisation concerned, unless that interbranch organisation has given incorrect information or abused the exemption provided for in paragraph 1

Article 171
Binding effect of agreements and concerted practices on non-members in the tobacco sector

1.
Interbranch organisations in the tobacco sector may request that certain of their agreements or concerted practices be made binding for a limited period on individuals and groups in the economic sector concerned which are not members of the trade branches which they represent, in the areas in which the branches operate.

In order for their rules to be extended, interbranch organisations shall represent at least two thirds of the production and/or the trade concerned. Where the proposed extension of the rules is of inter-regional scope, the interbranch organisations shall prove they possess a minimum degree of representativeness, in respect of each of the grouped branches, in each region covered.

2.
The rules of which extension of the scope is requested shall have been in force for at least one year and shall relate to one of the following objectives: 

(a)
knowledge of production and the market; 

(b)
definition of minimum qualities; 

(c)
utilisation of cultivation methods compatible with the protection of the environment;

(d)
definition of minimum standards of packing and presentation;

(e)
use of certified seed and monitoring of product quality. 

3.
Extension of the rules shall be subject to approval by the Commission. 

Article 171a
Implementing rules in respect of agreements and concerted practices in the tobacco sector

The Commission shall lay down the detailed rules for the application of Articles 170 and 171 including the rules concerning notifications and publication.

Chapter II
State Aid rules

Article 172
Application of Articles 87, 88 and 89 of the Treaty

Save as otherwise provided for in this Regulation, and in particular with the exception of the State aids referred to in Article 175, Articles 87, 88 and 89 of the Treaty shall apply to the production of and trade in the products referred to in Article 1 of this Regulation. However, the provisions of Article 88(1) and of the first sentence of Article 88(3) of the Treaty shall apply without exceptions.
Article 173
Specific provisions for the milk and milk products sector

Subject to Article 87(2) of the Treaty, aids the amount of which is fixed on the basis of the price or quantity of milk products shall be prohibited.

National measures permitting equalisation between the prices of milk products shall also be prohibited.

Article 174
Specific provisions for the wine sector

Chapter II of Title II of Regulation (EC) No 1493/1999 shall not impede the granting of national aid designated to achieve objectives similar to those sought by that Chapter. However, Article 172 of this Regulation shall apply to such aids.
Article 175
Specific national provisions

1.
Subject to Commission authorisation, aids for the production and marketing of reindeer and reindeer products (CN ex 0208 and ex 0210) may be granted by Finland and Sweden insofar as they do not entail any increase in traditional levels of production.

2.
Subject to Commission authorisation, Finland may grant aid respectively for certain quantities of seeds and for certain quantities of cereal seed produced solely in Finland, because of its specific climatic conditions.

3.
Member States which reduce their sugar quota by more than 50 % may grant temporary State aid during the period for which the transitional aid for beet growers is being paid in accordance with Chapter 10f of Title IV of Regulation (EC) No 1782/2003. The Commission shall, on the basis of an application by any Member State concerned, decide on the total amount of the State aid available for this measure.

For Italy, the temporary aid referred to in the first subparagraph, shall not exceed a total of EUR 11 per marketing year per tonne of sugar beet to be granted to sugar beet growers and for the transport of sugar beet.

Finland may grant aid up to EUR 350 per hectare per marketing year to sugar beet growers.

The Member States concerned shall inform the Commission within 30 days of the end of each marketing year of the amount of State aid actually granted in that marketing year.

4.
Without prejudice to the application of Article 88(1) and of the first sentence of Article 88(3) of the Treaty, Uuntil 31 December 2010, Germany may grant aid in the framework of the German Alcohol Monopoly for products marketed, after further transformation, by the Monopoly, as ethyl alcohol of agricultural origin listed in Annex I to the Treaty. The total amount of this aid shall not exceed EUR 110 million per year.

Germany shall present each year, before 30 June, a report to the Commission on the functioning of the system. Before 31 December 2009, the Commission shall present a report to the European Parliament and the Council on the application of the derogation, including an evaluation of the aids granted in the framework of the German Alcohol Monopoly, together with any appropriate proposals.
PART V
SPECIFIC PROVISIONS FOR INDIVIDUAL SECTORS

Article 176
Promotional levy in the milk and milk products sector
Without prejudice to the application of Articles 87, 88 and 89 of the Treaty as provided for in Article 172 of this Regulation, a Member State may impose a promotional levy on its milk producers in respect of marketed quantities of milk or milk equivalent in order to finance the measures on promoting consumption in the Community, expanding the markets for milk and milk products and improving quality.

Article 177
Reporting in respect of certain sectors 

The Commission shall present a report:

(1)
before 30 September 2008 to the Council on the dried fodder sector, on the basis of an evaluation of the provisions contained in this Regulation, dealing in particular with the development of areas of leguminous and other green fodder, the production of dried fodder and the savings of fossil fuels achieved. The report shall be accompanied, if needed, by appropriate proposals;

(2)
every three years and for the first time by 31 December 2010 to the European Parliament and the Council on the implementation of the measures concerning the apiculture sector set-out in Section VI of Chapter IV of Title I of Part II.

(3)
before 31 December 2009 to the European Parliament and the Council on the application of the derogation provided for in Article 175(4) in respect of the German Alcohol Monopoly, including an evaluation of the aids granted in the framework of that Monopoly, together with any appropriate proposals.

Article 178
Registration of contracts in the hops sector
1.
Any contract to supply hops produced within the Community concluded between a producer or an association of producer organisation on the one hand and a buyer on the other shall be registered by the bodies designated for that purpose by each producer Member State concerned.

2.
Contracts relating to the supply of specific quantities at agreed prices for a period covering one or more harvests and concluded before 1 August of the year of the first harvest concerned shall be known as "contracts concluded in advance". They shall be registered separately.

3.
The data on which registration is based may be used only for the purposes of this Regulation.

4.
The Commission shall lay down the detailed rules concerning the registration of contracts to supply hops. 

Article 179
Disturbances as regards internal market prices

The Commission may take the necessary measures in the case of the following situations, when those situations are likely to continue, thereby disturbing or threatening to disturb the markets:

(a)
with regard to the products of the cereals, sugar, hops, beef and veal and sheep meat and goat meat sectors, where the prices on the Community market for any of those products rise or fall significantly; 

(b)
with regard to the products of the olives, pigmeat, eggs and poultry sectors and, in respect of the olives sector, with regard to olive oil, where the prices on the Community market for any of those products rise significantly.

Article 180
Disturbances caused by as regards quotations or prices on the world market 

Where, with regard to the products of the cereals, rice, sugar and milk and milk products sectors, the quotations or prices on the world market of one or more products reach a level that disrupts or threatens to disrupt the availability of supply on the Community market and where that situation is likely to continue or to deteriorate, the Commission may take the necessary measures for the sector concerned. It may in particular suspend import duties in whole or in part for certain quantities.

Article 181
Conditions for measures to be applied in cases of disturbances and implementing rules
1.
The measures provided for in Articles 179 and 180 may be adopted:

(a)
provided that any other measures available under this Regulation appear insufficient;

(b)
having regard to the obligations arising from agreements concluded in accordance with Article 300(2) of the Treaty.

2.
Detailed rules for the application of Articles 179 and 180 may be adopted by the Commission.

Article 182
Communications in the ethyl alcohol sector
1.
As regards the products of the ethyl alcohol sector, the Member States shall communicate to the Commission the following information:

(a)
the production of ethyl alcohol of agricultural origin expressed as hectolitres of pure alcohol, broken down by alcohol-producing product used;

(b)
the volume of ethyl alcohol of agricultural origin disposed of, expressed as hectolitres of pure alcohol, broken down by sector of destination;

(c)
the stocks of ethyl alcohol of agricultural origin available in the Member State at the end of the previous year;

(d)
forecast production for the current year.

Rules for communicating this information and, in particular, the frequency of communication and the definition of the sectors of destination shall be adopted by the Commission.

2.
On the basis of the information referred to in paragraph 1 and of any other information available, the Commission, without the assistance of the committee referred to in Article 188(2), shall draw up a Community balance for the market in ethyl alcohol of agricultural origin for the previous year and an estimated balance for the current year.
The Community balance shall also contain information on ethyl alcohol of non-agricultural origin. The precise content and means of collecting such information shall be laid down by the Commission.

For the purposes of this paragraph, "ethyl alcohol of non-agricultural origin" shall mean products falling within CN codes 2207, 2208 90 91 and 2208 90 99 not obtained from a specific agricultural product listed in Annex I to the Treaty.

3.
The Commission shall notify the Member States of the balances referred to in paragraph 2.

PART VI 
General Provisions

Article 183
Financial provisions

Regulation (EC) No 1290/2005 and the provisions adopted for the implementation thereof shall apply to the expenditure incurred by the Member States in carrying out obligations under this Regulation.

Article 184
Emergency

The Commission shall adopt the measures which are both necessary and justifiable in an emergency, in order to resolve practical specific problems.

Such measures may derogate from provisions of this Regulation, but only to the extent that, and for such a period, as is strictly necessary.

Article 185
Exchange of information between the Member States and the Commission

1.
Member States and the Commission shall provide each other with any information necessary for the application of this Regulation or for market monitoring and analysis and for complying with the international obligations concerning the products referred to in Article 1.

2.
The Commission shall adopt detailed rules to determine what information is necessary for the application of paragraph 1, as well as those on its form, content, timing and deadlines and on arrangements for transmitting or making available information and documents. 

Article 186
Circumvention clause

Without prejudice to any specific provisions, no advantages provided for under this Regulation shall be granted in favour of natural or legal persons for whom it is established that they artificially created the conditions required for obtaining such advantages, contrary to their objectives.

Article 187
Controls and administrative penalties and their reporting
The Commission shall determine:

(a)
the rules concerning administrative and physical controls to be conducted by the Member States with regard to the respect of obligations resulting from the application of this Regulation;

(b)
a system for the application of administrative penalties where non-compliances with any of the obligations resulting from the application of this Regulation are found;

(c)
the rules regarding the recovery of undue payments;

(d)
the rules on the reporting of the controls carried out as well as their results.

The administrative penalties referred to in point (b) shall be graduated according to the severity, extent, permanence and repetition of the non-compliance found.

PART VII
IMPLEMENTING, TRANSITIONAL
AND FINAL RULES

Chapter I
Implementing provisions

Article 188
Committee

1.
The Commission shall be assisted by the Management Committee for the Common Organisation of Agricultural Markets (hereinafter referred to as "the Committee").

2.
Where reference is made to this paragraph, Articles 4 and 7 of Decision 1999/468/EC shall apply.

The period laid down in Article 4(3) of Decision 1999/468/EC shall be set at one month.

3.
The Committee shall adopt its Rules of Procedure.

Article 189
Implementing rules and Commission competences

Where this Regulation confers competences upon the Commission to take measures, the Commission shall act in accordance with the procedure referred to in Article 188(2).

However, in respect of the following matters, the Commission shall act on its own without having recourse to the procedure referred to in Article 188(2):

(a)
decisions to open or to close public intervention referred to in Article 13 in respect of beef and veal products and in Article 14(1) and in the first subparagraph of Article 14(2) in respect of butter; 

(b)
decisions concerning the applicability of Article 81(1) of the Treaty to agreements and concerted practices of interbranch organisations referred to in Article 170 of this Regulation;

(c)
recognition of interbranch organisations referred to in the second paragraph of Article 118;

(d)
decisions concerning the obligation to pay subscriptions by non-members to interbranch organisations referred to in Article 120;

(e)
application of safeguard measures in accordance with Article 153;

(f)
adjustments of the amount of export refunds in the intervening period referred to in the second subparagraph of Article 158(2);

(g)
amendments to corrective amounts applicable to export refunds referred to in the second sentence of Article 158(4);

(h)
drawing up of Community balances referred to in Article 182(2). 

Article 190
Repeal by the Commission of certain Regulations adopted by the Council

In exercising powers conferred upon it by this Regulation, the Commission may repeal or amend Regulations adopted by the Council based on any of the Regulations or provisions repealed or deleted by Articles 191, 192, 193 and 195.

Chapter II
Transitional and final provisions

Article 191
Amendments to Regulation (EC) No 1493/1999

Articles 71 and 743 to 767 of Regulation (EC) No 1493/1999 are deleted.
Article 192
Amendments to Regulation (EC) No 2200/96

Articles 43, 44, 46 and, 47, 48 and 52 of Regulation (EC) No 2200/96 are deleted.
Article 193
Amendments to Regulation (EC) No 2201/96

Articles 23, 26, 27, 29 and 30 of Regulation (EC) No 2201/96 are deleted. 

Article 194
Amendments to Regulation (EC) No 1184/2006

Regulation (EC) No 1184/2006 is amended as follows:

(1)
The title is replaced by the following:

"Council Regulation (EC) No 1184/2006 of 24 July 2006 applying certain rules of competition to the production of and trade in certain agricultural products"

(2)
Article 1 is replaced by the following:

"Article 1

This Regulation shall lay down the rules to be applied as regards the applicability of Articles 81 to 86 and certain provisions of Article 88 of the Treaty in relation to production of, or trade in, the products listed in Annex I to the Treaty with the exception of the products referred to in Article 1 that fall within the scope of Council Regulation (EC) No [XXX]* referred to in Article 1 with the exceptions of the products referred to in points (h), (i) and (l) of paragraph 1 of that Article.of that Regulation.
Article 1a

Articles 81 to 86 of the Treaty and provisions made for their implementation shall, subject to Article 2 of this Regulation, apply to all agreements, decisions and practices referred to in Articles 81(1) and 82 of the Treaty which relate to the production of, or trade in, the products referred to in Article 1.

*
OJ L xxx, xxx, p. xxx."

(3)
The first subparagraph of Article 2(1) is replaced by the following:

"1.
Article 81(1) of the Treaty shall not apply to such of the agreements and practices referred to in Article 1a of this Regulation as form an integral part of a national market organisation or are necessary for attainment of the objectives set out in Article 33 of the Treaty."

(4)
Article 3 is replaced by the following:

"Article 3

The provisions of Article 88(1) and of the first sentence of Article 88(3) of the Treaty shall apply to aid granted for the production of, or trade in, the products referred to in Article 1."

Article 195
Repeals
1.
The following Regulations are repealed:

(a)
Regulations (EEC) No 234/68, (EEC) No 827/68, (EEC) No 2517/69, (EEC) No 2728/75, (EEC) No 2729/75, (EEC) No 2759/75, (EEC) No 2771/75, (EEC) No 2777/75, (EEC) No 1055/77, (EEC) No 2931/79, (EEC) No 1358/80, (EEC) No 3730/87, (EEC) No 4088/87, (EEC) No 2075/92, (EEC) No 2077/92, (EEC) No 404/93, (EC) No 1254/1999, (EC) No 2529/2001, (EC) No 670/2003, (EC) No 797/2004 and (EC) No 1952/2005 as from 1 January 2008;

(b)
Regulations (EEC) No 707/76, (EC) No 1786/2003, (EC) No 1788/2003 and (EC) No 1544/2006 as from 1 April 2008;

(c)
Regulations (EEC) No 1898/87, (EEC) No 2204/90, (EEC) No 2991/94, (EC) No 2597/97 (EC) No 1255/1999, (EC) No 2250/1999, (EC) No 1673/2000, (EC) No 1784/2003, (EC) No 865/2004 and (EC) No 1947/2005 as from 1 July 2008;

(d)
Regulation (EC) No 1785/2003 as from 1 September 2008;

(e)
Regulation (EC) No 318/2006 as from 1 October 2008;

(f)
Regulations (EEC) No 3220/84, (EEC) No 386/90, (EEC) No 2137/92, (EEC) No 1186/90 and (EC) No 1183/2006 as from 1 January 2009.

2.
Decision 74/583/EEC is repealed as from 1 January2008.

Article 196
Construction of references

References to the provisions and Regulations which are amended or repealed by Articles 191 to 195 shall be construed as references to this Regulation and shall be read in accordance with the correlation tables set out in Annex XVIII.

Article 197
Transitional rules
Measures required to facilitate the transition from the arrangements provided for in the Regulations which are amended or repealed by Articles 191 to 195 to those established by this Regulation, may be adopted by the Commission.

Article 198
Entry into force
1.
This Regulation shall enter into force on the seventh day following that of its publication in the Official Journal of the European Union.

2.
It shall apply from 1 January 2008.

However, it shall apply:

(a)
as regards the cereals, seeds, olives and flax and hemp sectors, from 1 July 2008;

(b)
as regards the rice sector, from 1 September 2008;

(c)
as regards the sugar sector, from 1 October 2008 with the exception of Article 56 which shall apply as from 1 January 2008.

(d)
as regards the dried fodder and the silkworm sectors, from 1 April 2008;

(e)
as regards the wine sector as well as Article 191, from 1 August 2008;

(f)
as regards the milk and milk products sector, with the exception of the provisions set out in Chapter III of Title I of Part II, from 1 July 2008;

(g)
as regards the system of milk production limitation established in Chapter III of Title I of Part II, from 1 April 2008;

(h)
as regards the Community scales for carcase classification referred to in Article 39(1), from 1 January 2009.

3.
As regards the sugar sector, the provisions of Title I of Part II shall apply until the end of the marketing year 2014/2015 for sugar.

4.
The provisions related to the system of milk production limitation established in Chapter III of Title I of Part II shall, in accordance with Article 63, apply until 31 March 2015.
This Regulation shall be binding in its entirety and directly applicable in all Member States.

Done at Brussels, …

For the Council


The President

_______________
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