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- Comments received from delegations


With a view to the meeting of the Working Party on Horizontal Agricultural Questions (Simplification of the CAP) on 22 and 23 February 2007, delegations will find attached in Annex, the comments received from the French and Italian delegations (English version).
______________

ANNEX I
COMMENTS FROM THE FRENCH DELEGATION (English version)
Article 124:

The compulsory nature of import licences is one of the basic principles of the current CMOs (cereals, rice, olive oil, beef and veal, milk, sugar).

We need to return to this vital principle.

The import-licence requirement is necessary not only for enforcing quotas but also, in the case of non-quota products, for monitoring market trends.

It is thus a key factor for ensuring Community preference and organising the markets concerned.

As in the case of the other important CMO mechanisms, the Council needs to decide whether or not this requirement should form part of the measures applicable to the sectors involved.

The Article should therefore be redrafted as follows:

"Article 124
1.
For the sectors of cereals, sugar, rice, flax and hemp, milk, beef and veal (as regards products mentioned in point (a) of Part XV of Annex I) and olives (as regards products falling within CN codes 1509, 1510 00, 0709 90 39, 0711 20 90, 2306 90 19, 1522 00 31 and 1522 00 39), all imports into the Community shall be subject to presentation of an import licence.

However, an exception may be made:

–
for cereal products having no significant effect on the supply situation of this market;

–
where the management of certain imports of sugar or rice does not require a licence.

2.
For the other sectors and products, without prejudice to cases where import licences are required in accordance with this Regulation, the Commission may make imports into the Community subject to presentation of an import licence.

3.
When applying paragraph 1, the Commission shall take account of the need for import licences for the management of the markets concerned and, in particular, for monitoring the imports of the products in question.".

Article 125:
This Article is not very readable: the great number of exceptions and exemptions means that the scope of the general rule cannot be clearly identified.  It should be redrafted and, at the very least, the exceptions should be narrowed down: in their present form they could render the Article pointless.

Article 130:
Ambiguity of the term used: "intervention price" or "reference price"?

The circumstances in which these two concepts can be invoked should be clarified.

Article 135:
The introduction of additional duties should be attended by greater legal certainty.  The French authorities consider that the wording of this Article on additional duties should reproduce exactly the options and obligations that derive from the Community's international commitments.

Taking over the provisions of the current WTO agreement, this Article should therefore be worded as follows:

"Article 135

Additional import duties

1.
An additional import duty shall apply to imports at the rate of duty laid down in Articles 129 to 134 of one or more products of the cereals, rice, sugar, beef and veal, milk and milk products, pigmeat, sheep meat and goat meat, eggs, poultry and bananas sectors, listed in Annex XXXa, in order 
to prevent or counteract adverse effects on the market of the Community which may result from those imports, if:

(a)
the imports are made at a price, determined on the basis of the cif import price of the consignment under consideration expressed in domestic currency, below the level notified by the Community to the WTO ("the trigger price") (see Annex XXXa).  The cif import price shall be checked against the representative price for the product on the world market or on the Community import market for that product;

or if

(b)
the volume of imports in any year exceeds a certain level ("the trigger volume"). The trigger volume or level shall be set in accordance with the schedule laid down in Annex XXXb.
2.
The level of the additional duty to be applied in context of paragraph 1(a) shall be set in accordance with the scale laid down in Annex XXXc.

Any additional duty imposed under paragraph 1(b) shall only be maintained until the end of the year in which it has been imposed and may only be levied at a level which shall not exceed 33 % of the level of the ordinary customs duty in effect in the year in which the action is taken.".
Add the following Annexes:

	Annex XXX a

See list of products and trigger prices


	Annex XXX b

The trigger volume or level of the additional import duty shall be set on the basis of market access opportunities defined as imports as a percentage of the corresponding domestic consumption during the three preceding years for which data are available, in accordance with the following rules:

(a)
where such market access opportunities for a product are less than or equal to 10 %, the base trigger level shall equal 125 %;

(b)
where the corresponding domestic consumption is not taken into account, the base trigger level shall also be 125 %;

(c)
where such market access opportunities for a product are greater than 10 % but less than or equal to 30 %, the base trigger level shall equal 110 %;

(d)
where such market access opportunities for a product are greater than 30 %, the base trigger level shall equal 105 %.

In all cases the additional duty may be imposed in any year where the absolute volume of imports of the product concerned entering the customs territory of the Community exceeds the sum of (x) the base trigger level set out above multiplied by the average quantity of imports during the three preceding years for which data are available and (y) the absolute volume change in domestic consumption of the product concerned in the most recent year for which data are available compared to the preceding year, provided that the trigger level shall not be less than 105 % of the average quantity of imports in (x) above.




	Annex XXXc

The scale for the additional duty in the event of the triggering of the special safeguard clause on the trigger price criterion is as follows:

(a)
if the difference between the cif import price of the shipment expressed in terms of the domestic currency (hereinafter referred to as the "import price") and the trigger price is less than or equal to 10 % of the trigger price, no additional duty shall be imposed;

(b)
if the difference between the import price and the trigger price (hereinafter referred to as the "difference") is greater than 10 % but less than or equal to 40 % of the trigger price, the additional duty shall equal 30 % of the amount by which the difference exceeds 10 %;

(c)
if the difference is greater than 40 % but less than or equal to 60 % of the trigger price, the additional duty shall equal 50 % of the amount by which the difference exceeds 40 %, plus the additional duty allowed under (b);

(d)
if the difference is greater than 60 % but less than or equal to 75 %, the additional duty shall equal 70 % of the amount by which the difference exceeds 60 % of the trigger price, plus the additional duties allowed under (b) and (c);

(e)
if the difference is greater than 75 % of the trigger price, the additional duty shall equal 90 % of the amount by which the difference exceeds 75 %, plus the additional duties allowed under (b), (c) and (d).




Article 142:

Add the following to point (a): "[…] and, where appropriate, the maintenance of traditional trade patterns;".
This wording is to be found in Article 16(4)(c) of Regulation No 2529/2001, and it supplements the provisions of Article 138.

Article 147(1):

In line with the amendments made by Regulation No 2011/2006 of 19 December 2006, the figures in this Article need to be changed:

Replace "1 961 351 tonnes" with "2 489 735 tonnes".

Add "- 329 636 tonnes for Romania 


- 198 748 tonnes for Bulgaria".

Article 151:

Replace "CN code ex 1207 99 15" with "CN code 1207 99 20".
Article 153:

Under the current CMOs (poultry, eggs, pigmeat, sheep and goat meat, beef and veal, milk and milk products, cereals, rice, sugar), safeguard measures may concern both imports and exports.  The proposed Regulation provides for them only in regard to imports.

All existing provisions should be taken over and the possibility of safeguard measures for exports should be reinstated.  Ruling out any future market situation that might make them necessary would seem to be unwise, especially as the variability of prices and volumes in certain sectors can be considerable at world level.

Some CMOs (beef and veal, milk, etc.) allow for the possibility of Member States taking precautionary measures in circumstances to be decided by the Council.

That possibility is not incorporated in the present Article.

Respect for inter-institutional balance should mean that the Council retains subsidiary competence in this area, at least for the sectors concerned.

In the interests of simplification we suggest extending it to all of them.

It could take the form of allowing the referral to the Council of measures taken by the Commission and, likewise, of decisions by the Commission not to introduce measures.

Article 154:

Under the CMOs for poultry, eggs, pigmeat, sheep and goat meat, beef and veal, milk and milk products and rice, the suspension of inward processing arrangements is a Council responsibility. 

It should be reinstated.

Suspension is more than simply an administrative measure. It can have a significant impact on the legal certainty of transactions and the smooth running of undertakings. It must be implemented at the appropriate level, with the concomitant guarantees.

In circumstances of exceptional urgency, however, it may be necessary to retain the possibility of a decision by the Commission – circumstances such as those defined, for example, in Article 32(2) of Regulation No 1255/1999.

Article 155:

The export licence requirement is stipulated in the existing CMOs.

Our comments on Article 124 apply to this Article as well.

This Article should be redrafted as follows:

"Article 155

1.
For the sectors of cereals, sugar and rice, all exports from the Community shall be subject to presentation of an export licence. However, an exception may be made for cereal products having no significant effect on the supply situation of this market.

2.
For the other sectors and products, without prejudice to cases where export licences are required in accordance with this Regulation, the Commission may make exports from the Community subject to presentation of an export licence.".

The call for this requirement to be abolished in the case of exports without refunds could in some cases represent a simplification.

However, just as the simplification measures proposed for the milk and milk products sector will be considered separately in the context of the "mini-package", they go beyond the scope of the present exercise of combining the various existing CMOs and should be discussed and assessed in an ad hoc context.

Article 156:

Both the definition of "world market price" and the arrangements for assessing it need to be clarified. The term "price in world trade" (as used in Article 31(1) and defined in Article 31(5)(b) of Regulation No 1255/1999) would be better. In fact, a world market price for a product does not always exist. It is even quite a rare occurrence.

Article 158:
I.
Some CMOs (milk, etc.) provide for export refunds to be fixed at shorter intervals (every month).


The Commission should state its intentions for the future.


Also, the introduction of a common frequency would be an oversimplification: the rate of business varies according to the markets and products concerned, which are not subject to the same cycles or the same factors. The response times of the different markets are also highly variable.

II.
In paragraph 3(b) the Commission ought to explain and justify the reference to "… the natural development of prices and trade".
III.
Under paragraph 4, a corrective amount is currently applied only to the cereals and rice sectors.  It must be limited to those sectors. 

IV.
An additional paragraph taking up the provisions of Article 15(4) of Regulation No 1784/2003 should be inserted:

"For the first three months of the marketing year, the refund applicable to exports of malt in storage at the end of the previous marketing year or made from barley in stock at that time shall be that which would have been applied in respect of the export certificate in question to exports during the last month of the preceding marketing year."

Article 160:

The current CMOs provide for refunds to be granted "on application and on presentation of an export licence".  Why has the need for an application been removed?

The CMOs for beef, milk and rice, in particular, provide for the refund to be granted only if the products are of Community origin. 

This provision needs to be retained.

Article 163:

Regulation No 3448/93 stipulates that only part of the list of processed products eligible for refunds may be amended by the Commission, under specified conditions, "in order to adapt it to the agreements concluded by the Community" (Article 12(2)).

The Council's powers should not be changed; the fifth paragraph of this Article on amendments to Annex XVII should therefore be deleted.

Article 167:

Same comments as for Article 154.

The suspension of outward processing is a matter for the Council under the current CMOs.  This should be re-established.  Suspension of such arrangements goes beyond the pure scope of a management provision.

It may, however, be necessary in circumstances of exceptional urgency to maintain the possibility of the Commission taking a decision under conditions such as those defined in Article 34(2) of Regulation No 1254/99.

Article 170:

In paragraph 1, the reference should be to Article 118 on interbranch organisations, and not to Article 117.

Part IV Competition rules: Articles 168, 169, 172 and 194:

Although these Articles are identical to Council Regulation (EC) No 1184/2006, it has not been repealed.  Only its scope has been amended.

The attempt to regroup into a single CMO all rules concerning the products covered by the single CMO has resulted in two identical texts on the rules applicable to undertakings – the single CMO for the products covered and Council Regulation (EC) No 1184/2006 for the products not covered – instead of the one current text.

There are legitimate grounds for questioning the actual result in terms of simplification as well as the risk of discrepancies between the provisions of the two texts if amendments are made in the future.

If these provisions are nonetheless maintained, the important reasons contained in Regulation No 26/1962 need to be incorporated, in particular the recitals referring to the specific characteristics of the agricultural markets.

Article 174: 

This Article should be deleted until the provisions of the CMO for wine are fully included following its scheduled reform.

Article 177:

The report on the CMO for flax and hemp provided for in the current CMO (see French delegation's comments on Article 88) could be mentioned in this Article.

Article 179:

The term "substantial" contained in Article 38 of Regulation No 1254/1999 has been replaced by "significantly".  What is the reason for this?

Article 180:

The Commission should specify the conditions for applying the provisions of this Article (rise and/or fall of prices on the world market?).

The CMO for sugar (Article 26) limits the list of products for which import duties may be suspended (raw sugar for refining falling within CN codes 1701 11 10 and 1701 12 10, molasses falling within CN code 1703, products falling within CN code 1701, isoglucose falling within CN codes 1702 30 10, 1702 40 10, 1702 60 10 and 1702 90 30).  This restriction should be repeated.

Article 185:

In the spirit of the March 2006 Franco-German contribution for the simplification of the CAP, the Commission should ensure that mandatory information is kept to the absolute minimum necessary.

Article 187:

With regard to controls, it is essential to maintain the principles of subsidiarity contained in the current CMOs.

The arrangements vary depending on the situation and internal organisation of each Member State, and should therefore be adapted accordingly.

This Article could be difficult to tie in with the Regulation on the financing of the CAP and the Financial Regulation, which already provide for rules on the subject.

______________
ANNEX II

COMMENTS FROM THE ITALIAN DELEGATION (English version)
	Article
	Comment

	124
	Milk

Optional import licence system.

At present import licences are mandatory for milk and milk products.  Under the proposal the Commission has seen fit to make them optional, substantially modifying the current legislation.
Since this arrangement is also part of the "mini-package" shortly to be discussed in the EU Council, we should await the outcome of those proceedings.

	127
	–
In the Italian version replace "sicurezza" by "cauzione". (Does not affect the EN version)

	130
	–
Omission in paragraph 1 of CN code 10 05 90 00 (maize not for sowing)

	138
	–
After paragraph 2(c) reinstate the provision in Article 6(2) of Regulation (EC) No 670/2003: "Other suitable methods may be used.  Such methods must avoid any discrimination among the traders concerned".

	140
	–
Add the provision in Article 11(2) of Regulation (EC) No 865/2004, as follows:
3.
By way of derogation from Article 129, should the market price for olive oil in the Community significantly exceed 1,6 times the average prices laid down in Article 30, during a period of at least three months, it may be decided, in accordance with the procedure referred to in Article 188(2) and so as to ensure the Community market is adequately supplied with olive oil through imports from non‑member countries:

	
	–
to suspend partially or fully the application of common customs duties to olive oil, and establish the detailed arrangements for any such suspension,

–
to open an import quota for olive oil at a reduced rate of the common customs duties and establish the detailed arrangements for managing such quota.

These measures shall apply for the minimum necessary period, which in any event shall not exceed the end of the marketing year in question.

	147
	–
Paragraph 2, second subparagraph: the current provision is as follows:
"This paragraph shall apply for the marketing years 2006/2007, 2007/2008 and 2008/2009, and for the first three months of each of the following marketing years.".

We would be grateful if you would adapt the last line of this subparagraph accordingly.

–
Annex XVI: update the list of countries concerned (see Annex III to Regulation (EC) No 1905/2006 of the European Parliament and of the Council of 18 December 2006).  

	148
	–
Paragraph 1(b): instead of Article 147(4) the reference should read Article 147(3)

	153
	There is a shift of powers from the Council to the Commission; in our view the Council should define the circumstances and the limits within which Member States may adopt safeguard/protective measures, in part because of the specific nature of the alcohol sector, which is not covered by a CMO.  Article 9(1) of Regulation (EC) No 670/2003 should accordingly be taken over in full:

"If, by reason of imports or exports, the Community market in one or more of the products listed in part I of Annex II is affected by, or is threatened with, serious disturbance likely to jeopardise the achievement of the objectives set out in Article 33 of the Treaty, appropriate measures may be applied in trade with third countries until such disturbance or threat of disturbance has ceased. 

- In deciding whether the situation warrants the application of such measures, account shall be taken, in particular, of the quantities for which import licences have been issued or applied for and the figures given in the balance for the marketing year concerned. 

	
	- The Council, acting in accordance with the procedure laid down in Article 37(2) of the Treaty, shall adopt general rules for the application of this paragraph and shall define the circumstances and limits within which Member States may adopt protective measures.



	154
	Milk

Under current arrangements, inward processing traffic (IPT) in the milk sector may be suspended only by decision of the Council.

The Commission may decide to suspend IPT only in emergencies and for a limited, six‑month period.  Member States must be notified of the decision and, if they object, may refer the Commission to the Council.

The current proposal delegates powers to the Commission to suspend IPT for all products.  The Italian delegation takes the view that the current mechanism, which provides greater safeguards, should be kept unchanged.

	158
	Milk

Under the current system, the list of milk products and their relevant refunds is drawn up (and voted on in the management committee) at least once every four weeks.

- The proposal would change that periodicity to three months.  We would like this point clarified.

	160
	Milk – paragraphs 6 and 7: 

- Refunds are currently paid only for products of proven Community origin.  The new proposal would make this an optional requirement, within the Commission's discretion.  The Italian delegation maintains that for the milk sector this should remain a mandatory requirement.

	163
	- Point (a): add the words "which have not been allocated or utilised".


	174
	- We take this opportunity to restate Italy 's view that the wine sector should be excluded from this draft Regulation. 

Nevertheless, we find it contradictory to preserve state aids for the permanent abandonment of vine-growing under Article 71(2) of Regulation (EC) No 1493/99 while discontinuing those for restructuring and conversion schemes under Article 14(4) of the same Regulation.

	188
	- This Article is less detailed than Article 12 of Regulation (EC) No 2759/75, currently in force: the factors to be taken into consideration for identifying a significant rise in prices have been omitted. 

We take this opportunity to restate Italy's position set out in DS 75/07 of 31 January 2007.
In order not to lose track of market developments in individual sectors, we suggest adding:
"Paragraph 2

The Committee shall be composed of sections for the individual product sectors, which shall:
–
establish implementing rules for the sectors covered by this Regulation;

–
monitor market developments and/or specific problems in the various product sectors. 
The sections shall meet at least three times a year.".

	191
	- We propose that this Article should be deleted (wine sector).

	192
	- We propose that this Article should be deleted (fresh fruit and vegetables).

	193
	- We propose that this Article should be deleted (processed fruit and vegetables).

	198
	- Delete paragraph 2(e) (wine sector).


_____________
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